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Abstract

This paper discusses the Hong Kong government’s recent withdrawal 
of its Copyright Bill Amendment after netizens’ tremendous protests. 
Copyright became a highly politicized site of contestation in Hong 
Kong after the Umbrella Movement, with the growing mistrust among 
Hong Kongers of the SAR government and the decline of press freedom. 
This amendment was intended to tighten copyright protections against 
online piracy, and to provide expanded protections to the interests of 
the copyright holders. But for many local people, the internet serves 
as the only safe haven for the exercise of free expression. The original 
commercial concerns of the copyright owners became quickly sidelined 
by political anxieties, as netizens grew worried that the copyright 
bill could become the legal means to stamp out the little freedom of 
expression left in the city. This paper analyzes how copyright became 
a battlefield in Hong Kong’s fight for democracy, and emphasizes the 
importance in rebuilding a political community with a sense of the 
commons to make agonism productive.
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Introduction

Showing an intense determination to fight for democracy, the younger 
generation in Hong Kong has surprised the world with its courage 
and energy. But this struggle also reflects deeper political problems 
faced by the city, as a global city struggling to balance its economic 
prospects with its desires for political freedom. This paper focuses on 
Hong Kong’s recent copyright reform as a way of examining some of the 
tensions that inform the political upheavals which the city is undergoing. 
The objections of the netizens of Hong Kong to a recent copyright 
amendment have to do with their assumption that this update to the 
law also serves as a form of political control that deprives people of their 
freedom of expression. As their trust has declined in government, many 
Hong Kong residents have lost their faith that their political institutions 
can settle vital disputes. But a sharp and polarizing discourse that 
puts the people against the state makes it difficult, if not impossible, to 
address and solve everyday political issues. The failure of Hong Kong to 
update its copyright regime exemplifies this problem.

Copyright serves as a productive arena in which to demonstrate this 
deadlock, precisely because it concerns both freedom of expression and 
property protection, and its reasoning is both political and economic. 
Copyright belongs to the aspects of laws dealing with intellectual 
property, which pertain to the ownership and use of immaterial objects. 
Unlike forms of traditional property, this type is inexhaustible and 
reproducible. Using an idea created by an author does not prevent 
others from making use of that idea, making the concepts of stealing or 
ownership highly problematic in the relation to such forms of intellectual 
property. But in the current legal language, intellectual property rights 
are largely defined by the logic of ownership, as intellectual property 
often generates profits, and the owners of intellectual property have the 
right to earnings when others make use of their ideas to generate profit.1 
In fact, the current global usages of copyright are intimately linked to 
industrial practices and technological innovations aimed at protecting 
copyright owners of the profits their copyrights might produce.2 

This economic mindset also generates a host of political problems. 
Most problematically, there are many cases in which we find people 
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using intellectual property rights claims to deny the scientific and 
cultural achievements of certain individuals and communities.3 Indeed, 
a major point of tension in many copyright disputes resides in the access 
and continued usage of creators and consumers to materialize under 
copyright as a right to free expression. In this paper I wish to emphasize 
the importance of treating copyright as both an economic right and 
a moral or political right, in the interest of finding a balance between 
profit-making and freedom of expression. 

Legislative Background

Hong Kong’s copyright is currently regulated by the Copyright 
Ordinance of 1997, which was created primarily for analog work and 
fails to address the issues proper to digital media. Associations of US 
copyright holders have filed requests to the Office of the United States 
Trade Representative (USTR) to put Hong Kong under a special watch 
list of states that fail to provide adequate copyright protection in the 
environment produced by digital media.4 Many other states have 
already updated their copyright laws in accordance to the new digital 
environment, in accordance with the Digital Millennium Copyright 
Act (DMCA) established by the US in 1998, which many other national 
legislations modeled and adapted for their own use. Hong Kong’s 
copyright law by contrast has not been updated to stay on par with 
international copyright developments. The Hong Kong government had 
begun to work on a new copyright bill a decade ago but it faced strong 
opposition and withdrew the measure, the Copyright (Amendment) 
Bill 2011, from the Legislative Council in 2012. After two years of 
consultation, the government added six exemptions to the revised 
version of the bill, including works created for the purposes of parody, 
satire, caricature, pastiche, and commentary on current events, to 
relieve concerns over freedom of expression. The Hong Kong Copyright 
(Amendment) Bill of 2014 was a product of a long process of negotiation, 
deliberation, and compromise. 

But the Copyright Bill of 2014 was withdrawn by the government 
once again in April 2016 because it did not receive enough support from 
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pan-democratic legislators. This legislative deadlock arose out of Hong 
Kong’s political divide, which intensified after the Umbrella Movement 
of 2014. The movement involved a huge number of protesters—more 
than 200,000 people at its peak, who were a continual presence on 
some of the busiest streets of the city for more than three months. The 
Umbrella Movement demanded “genuine universal suffrage” that would 
dispense with the practice whereby the regime in Beijing would pre-
select candidates running for city offices. But the Communist Party 
not only rejected this demand but also imposed even stronger political 
controls, disappointing many residents, especially members of the 
younger generation. While the Umbrella Movement failed to alter 
Beijing’s iron will, leaving many citizens of Hong Kong highly frustrated, 
the city government came to lose much of its legitimacy as increasing 
numbers of people came to see it as a puppet of the Communist Party in 
Beijing. 

Although the revised version of the Copyright Bill of 2014 provides 
clearer exemptions to derivative works, it drew an even larger volume 
of opposition. Local professional and activist groups such as Keyboard 
Frontline, the Progressive Lawyers Group, and the Group Expressing 
Concern for the Rights of Derivative Works, actively protested the 
legislation. Online news platforms such as Inmedia and Standnews 
devoted much attention to the bill, promoting a wide-ranging debate 
over its provisions and raising the public awareness over the issue 
of copyright legislation, which had never received such a high level 
of attention. Recent copyright legislation is heavily discursive, as 
people and governments appeal to general principles to justify their 
stances.5 This was no less true in the case of Hong Kong. During the 
consultation process, the opposing parties became deadlocked around 
the concern for freedom of speech; many netizens grew worried that 
the bill would serve to restrict the creative freedom of all kinds of 
“parody works” that contained political overtones, while the government 
repeatedly maintained that the bill related exclusively to the protection 
of commercial interests and that it was not designed to set up a new 
censorship apparatus. This version of the copyright bill, which aroused 
tremendous anxiety among netizens, became known as “Internet Article 
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23,” which is a reference to Hong Kong’s pending but doomed security 
law which is widely feared as Beijing’s legislative vehicle for imposing 
political censorship on Hong Kong. The moniker of “Article 23” attests 
to the fears of the general public that the bill will substantially diminish 
the freedom of expression in Hong Kong. Thus, some pan-democratic 
lawmakers undertook a sustained filibuster during the legislative 
process, which forced the government to withdraw once again the 
copyright amendment. The government found itself losing trust among 
the citizens, which increasingly came to view it as acting against the 
interests of the public. The government’s inability to respond to the 
situation created a confrontational atmosphere in which it found itself 
unable to bring about copyright reform.

Three Sets of Protection

Among those who became drawn into these controversies over copyright 
reform, the younger netizens have been most vocal, because many of 
them, both as producers and consumers, have been actively engaged 
in creating derivative works on the internet that disseminate anti-
government messages. This attempt at reform seems to have confirmed 
the netizens’ worries that Hong Kong is becoming increasingly intolerant 
of such political expression. Thus, they came to petition the pan-
democratic legislators to protect their right to political expression. The 
pan-democratic camp came up with three amendments to the 2014 
Copyright Bill. 

First, the pan-democratic legislators suggested the inclusion of the 
principle of “contract override” in the new Bill. It means that regardless 
of the stated terms of a contract, works belonging to the six categories of 
exemption would receive automatic protection from charges of copyright 
infringement, and no commercial contracts could be made to circumvent 
copyright exemptions.6 But there are currently no countries which adhere 
to this principle in their copyright laws except for the United Kingdom. 
But even in the United Kingdom, the principle of “contract override” 
met with much opposition during the consultation period in 2014, and 
copyright-holders emphasized the risks of contractual uncertainty. 



Pang Laikwan80

The UK government responded that the override provisions concern 
primarily consumer licenses and bulk licenses for institutions such as 
libraries and educational institutions. Little comment, however, has 
been made by the UK government on individually negotiated contracts 
between commercial parties, such as between a publisher and an author.7 
Even though the principle of contractual override is already present in 
the UK copyright bill, it is still unclear how widely this provision applies 
in actual disputes over copyright, at least not until a variety of cases have 
been the object of deliberation in court. Hong Kong’s proposal, therefore, 
has not been properly tested internationally.

Secondly, the pro-democratic lawmakers of Hong Kong argue that 
an exception to copyright restrictions should be extended to users who 
engage in online dissemination of user-generated content, or UGC. Here, 
UGC refers to those cultural works which are both created and published 
digitally on online platforms. This category of works includes altered 
pictures or videos, cover versions of songs or songs with rewritten 
lyrics, fan-made videos and streams of video-game playing, and even 
Twitter messages or Facebook status updates. Since traditional copyright 
recognizes the author within the notional context of the individual, it 
usually fails to protect those creations generated out of a social process 
involving multiple layers of collaboration and appropriation.8 Certain 
Hong Kong legislators argue that copyright exemption should be 
automatically granted to UGC, even if it might involve a considerable 
degree of derivation from works under copyright, since UGC is rarely 
produced for profit. While it is clear that in Hong Kong most of these 
works could be protected by the principle of fair dealing, particularly 
after the six new categories of exemption were included in the new bill, 
the pan-democratic legislators argued that a blanket exemption should 
be enforced to protect and encourage such cultural activities. Given that 
around the world only Canada has introduced the UGC exemption in 
her copyright legislation, the government of Hong Kong concluded that 
it was prudent not to legislate with reference to the concept of UGC in 
the current exercise.9

Thirdly, pan-democratic legislators proposed to replace the existing 
“fair dealing” principles practiced in most Commonwealth countries 
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with the US-based “fair use” principles. The US “fair use” doctrine is 
relatively flexible, giving users the right to use copyrighted materials as 
long as the use is considered “fair.” The idea of fairness in “fair use” is not 
entirely abstract, as there are four clearly stated factors to be considered: 
the purpose of its use, the nature of the copyrighted work, portion of the 
copyrighted work being copied, and the effect on the value of the work. 
In contrast, the “fair dealing” principle gives the users the right to avail 
themselves of the material only under the condition that they are using 
it for one of the several prescribed purposes. According to copyright 
laws in the UK, the status of exception in fair dealing can be given only 
to five specific categories: (1) research and study, (2) criticism or review, 
(3) reporting of current events, (4) parody, caricature and pastiche, and 
(5) quotation. Overall, fair use is considered to be more supportive in 
fostering a creative digital environment than fair dealing, because it is 
more flexible, and it enables the reproduction of certain copyrighted 
works without clearance from the copyright-owners. Fair dealing, on the 
other hand, is less flexible and more predictable, because it states clearly 
that only certain types of materials can be copied without the consent 
of the copyright owners. Fair dealing is used in many of common law 
jurisdictions, of which Hong Kong is a part. The Hong Kong government 
takes the view that any shift to the fair use from fair dealing would entail 
a fundamental revamp of the city’s copyright regime, which must be 
considered in the light of a much larger consultation exercise regarding 
the law.

In spite of the strong pressure from the content industries to 
update the current copyright laws so that they could effectively 
address copyright offenses committed on the internet, after months of 
negotiation, the government decided to withdraw the Bill altogether in 
2016. A few determined legislators, representing young netizens, were 
not willing to give up any one of these amendments—they were willing 
to filibuster the bill in order to ensure that all three of them would be 
adopted. There was no way for the government to enter into negotiations 
with some of these legislators, who carry the anger and distrust of many 
younger Hong Kong residents. While the users are not willing to tolerate 
any grey area that might jeopardize their right to free expression, the 
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content industries are not willing to grant such wide latitude to users, 
particularly in relation to the principle of “contract override” that poses a 
possible threat to the content industries in general. 

The three new items demanded to be included in the new copyright 
bill were the results of the uncoordinated research of different parties, 
but may represent the best protections netizens and like-minded 
legislators can find internationally against a strong copyright regime. 
These demands were advanced in an unsystematic manner by different 
parties—individual netizens, related pressure groups, and political 
parties—when the bill was put forward by the government, and no 
satisfying discourse has been put together to explain the combined 
effects of the three. The fact is that not a single country has adopted all 
three of them in their recent copyright amendments. The US follows the 
fair use doctrine but gives no blanket exemptions to UGC and excludes 
contract override in its copyright laws. The UK endorses the contract 
override but continues to practice the more inflexible fair dealing 
doctrine, while offering no exemptions to UGC. Canada recognizes the 
protection of UGC but not fair use or contract override. In the case of 
Australia, its copyright principle is fair dealing and its regulations make 
reference neither to contract override nor to UGC.10 

While the pan-democratic legislators and the related pressure 
groups against the 2014 Copyright Bill failed to give the public a 
satisfying account of how the three changes could be combined into a 
single legal proposal, most of the younger residents took their side out 
of the conviction that what was at stake was not a suitable copyright 
law but their right to free speech. The issue of copyright law became 
yet another occasion for the ongoing standoff between the Hong Kong 
SAR Government and the many of the city’s inhabitants who regard 
the policies of the former as following the mandates of Beijing, whose 
ultimate concern is to gain complete control over Hong Kong. While 
the worries of the netizens might be justified, the lack of a substantive 
reform to the city’s copyright laws continues to leave them exposed to 
punishment in an ambiguous legal environment. We must be reminded 
that the six exemptions added to the revised Bill provide much clearer 
legal guidelines to protect the netizens. 



Property or Expression? 83

Three Categories of Stakeholders

Copyright law in its original sense tends to privilege the author, granting 
authors the rights to distribute and sell their works within the structure 
of a market. Copyright guarantees that whoever produces a work should 
own the work as well as a portion of the economic profits it generates. 
During the 1990s, copyright came under a fundamental challenge with 
the advent of online digital culture, which undermines the traditional 
distribution of cultural products that were based on material forms, 
bringing to the fore the interests of users and the distributors. Since 
books, music, and other works can be easily digitalized and massively 
copied, it is difficult for producers to control the reproduction of their 
work. Online distribution is extremely convenient, and the cost of 
distribution can be minimal. As Tarleton Gillespie observes, 

Mass distribution, once the near exclusive domain of institutions, 
now became available to the individual. Copyright would not 
need to assure the kind of financial incentives it once did, because 
the costs of distributing information would so significantly 
decrease in a digital world as to be negligible.11 

Digital culture dramatically increases the access of the users to non-
tangible materials such as information, knowledge, and culture. By 
contrast, it is now much more difficult for the producers to earn profits 
from their work. Let us further examine the Hong Kong situation from 
the perspectives of the three basic categories of agent in the copyright 
regime: the user, the author, and the distributor. 

The User

As I have mentioned, the copyright users, who want to safeguard their 
right to consume these materials in an online environment, are the 
most vocal elements in the debate over copyrights. The debate in Hong 
Kong is not unrepresentative when one considers the rest of the world. 
Copyright reforms are taking place in many regions of the globe in 
response to the many new challenges brought by digitalization.12 It is 
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in Hong Kong that the combination of a fairly open digital culture and 
an undemocratic political system has come to dramatize the inherent 
tensions between copyright and freedom of speech. 

In fact, much of the scholarship on issues of international copyright 
is directed towards the freedoms and interests of the users, although the 
problem of political censorship is given less attention than the monopoly 
of creative works enjoyed by distributors.13 The Digital Millennium 
Copyright Act (DCMA) of 1998 has been criticized for the censorship 
power it gives to the content industries, as copyright holders can demand 
websites and internet service providers to remove uploaded content they 
consider to be instances of infringement.14 Critics of the DCMA argue for 
the development of mechanisms that can promote and protect the rights 
of users to freely distribute and appropriate existing works for their own 
expressive ends.15 This can avoid the corporatization and monopolization 
of culture that has led to the domination of corporate interests in the 
current copyright environment. As Patricia Aufderheide and Peter 
Jaszi point out, the rationale of economic protection has dominated US 
copyright discourse over the past fifty years, but the US Supreme Court 
still recognizes that the importance of fair use as a means to defend the 
First Amendment right of free expression.16 

The primary anxiety of Hong Kong’s netizens lies in the worry that 
the government will collaborate with copyright holders to take down 
any online materials which are deemed threatening to the PRC political 
regime. Many are convinced that both the Hong Kong government 
and the major corporations in the city are following Beijing’s mandates 
closely. There are indeed clear indicators that Hong Kong’s freedom of 
press is shrinking, and many major media groups in the city have ties 
to the mainland.17 Many young people in Hong Kong instead enjoy 
alternative media productions that criticize the government. A very 
popular online media, TV MOST, is famous for its political satire that 
pokes fun at mainstream media.18 Their parodies, which have been 
accused of infringing on the copyright of original television programs 
and pop songs, are quite popular and bring them much revenue. But 
up until now (2019), there have not been any copyright infringement 
cases filed in Hong Kong related to this kind of satire. We can say that 
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copyright has not been utilized for political censorship in Hong Kong 
yet. 

There are, however, concerns over copyright law being turned into 
a tool for the state to censor unwelcome criticism. Facilitated by DMCA, 
the US Department of Homeland Security has succeeded in forcing 
YouTube to take down a video for relaying a conspiracy theory.19 But 
in most liberal societies, including Hong Kong, such cases are rare, 
and most people feel safe to express their political views through the 
derivative methods made possible by digital culture. Most of Hong Kong 
netizens do worry about the possibility of the coming of harsher rules 
and restrictions, worries that are nevertheless well-justified, in view of 
the rapidly deteriorating situation in the PRC.20 The controversy that 
developed around the copyright legislation in Hong Kong is less about 
disputes over copyright regulations than an outlet for the citizens to 
voice their anxieties over threats to the freedom of speech. Such worries 
currently overwhelm many other issues affecting Hong Kong society.

 

The Author

As I have mentioned ,  UGC is very common in today ’s digital 
environment, so much so that the user is often considered another type 
of author. But the current concept of UGC is defined by its non-profitable 
nature, whereas authors in the conventional, pre-digital sense often care 
very much about whether they will be compensated when others make 
use of what they create. In other words, in the digital era, the interests 
of traditional creators that make content and those of digital creators 
who make use of preexisting content for a variety of purposes diverge 
sharply. The challenge is to develop a copyright framework which is fair 
to both parties. 

In Hong Kong, the debate over copyright law has emphasized the 
protection of freedom of expression over the economic rights of the 
authors and designers of commercial works. According to statistics taken 
from 2017, there are more than 213,000 people in Hong Kong working 
in the cultural and creative industries, representing 5.7% of the city’s 
total employment.21 Although only a small portion of them are actual 
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producers of creative content, they are the stake-holders most affected by 
this legal reform. They seek, after all, to protect their rights as authors. 
Many of these producers are self-employed, or they contract their 
copyright entitlement to their employers. Either way, they rely heavily 
on copyright and other forms of derivative rights for their income. There 
are a few unions organized around the different professions of cultural 
producers, such as Hong Kong Designers Association, Hong Kong 
Fashion Designers Association, Industrial Designers Society of Hong 
Kong, Hong Kong Composers’ Guild, and the Composers and Authors 
Society of Hong Kong (CASH). But with the exception of CASH, most of 
these organizations have remained silent about the prospective reform to 
Hong Kong’s copyright laws. 

There are even fewer voices among the actual authors that have 
weighed in on this debate. A few famous pop song composers and 
lyricists, notably Adrian Chow and Wyman Wong, have called for a 
weaker copyright environment. But the source of their royalties already 
receives protection at different institutional levels, through CASH 
for example, and some composers actually favor a weak copyright 
environment so that their songs can reach a wider audience. In 2011, 
when the first copyright amendment bill was put forward, artists were 
very vocal in demanding that derivative works be exempted from 
copyright infringement.22 The six exemptions that came to be included 
in the revision of 2014 served to address most of the concerns of these 
artists, who then became much less oppositional. The more pressing 
concern in the present is the protection of their revenues. 

A vital principle of traditional copyright discourse is that an effective 
copyright regime safeguards economic incentives for the creation of 
new content by guaranteeing a limited monopoly on its reproduction. 
But digital culture radically facilitates free access, thereby favoring the 
desires of the users against the interests of the authors. A key motive in 
updating copyright laws across the globe is to protect the economic and 
legal rights of creators from the easy copying and appropriation made 
possible by digital technology. But many authors remain silent, allowing 
their interests to be represented by the institutions of the culture 
industry. Instead of actual cultural producers, the representatives of the 
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content industry advocated for the rights of the authors at the negotiation 
table against the demands of the netizens. While CASH develops its 
own licenses to defend the financial interests of its members, many other 
content producers lack the institutional status to speak for themselves. In 
such an environment, the interests of the authors, particularly the truly 
independent ones, do not find proper representation. 

The fair use doctrine also falls short of providing adequate protections 
for the producers of content. For example, in the US copyright regime, 
the fair use test proves in practice to be unpredictable.23 While fair use is 
clearly essential to protect freedom of expression, it tends to facilitate use 
in a manner which indirectly advances the business of the distributors. 
We can say that the more a copyright regime leans toward flexibility, 
the fewer are the protections given to the producers. Any attempt at 
copyright reform must take into account the increasingly difficult 
position faced by producers.

Indeed, for Hong Kong’s content industry, whose biggest market is 
in the mainland, the real economic threat comes from the political regime 
itself, which does not need to avail itself of copyright laws to exercise its 
control. A most obvious case is the direct banning of all songs written by 
the famous lyricist Albert Leung (Lin Xi or Lam Chek), whose works—
more than 3,000 Cantopop and Mandopop songs—disappeared from 
mainland China’s major music platforms in November 2019, after he 
was vocal in giving his support to Hong Kong’s Anti-ELAB movement. 
Although his songs have nothing to do with the Hong Kong protest 
movement, the mainland Chinese government punished the lyricist for 
taking an oppositional political stance by cutting his copyright revenues 
from the mainland market. While many of his works have reappeared on 
these platforms, his name is still unsearchable. As this case demonstrates, 
the Chinese government does not need to resort to any other legal 
means to exercise its cultural control but its own direct mandate, while 
completely bypassing the copyright laws which are meant to protect 
the income of the lyricist. While much of the anxiety felt by the people 
of Hong Kong people toward the regime of the People’s Republic of 
China is well-founded, copyright reform has suffered collateral damage 
from the political standoff. Considering how their copyright law already 
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contains strong components to safeguard freedom of expression, the 
people of Hong Kong should work to reform this existing law in ways 
that better protects its creators. 

The Distributor

The case of Albert Leung clearly indicates the crucial role played by 
distributors in today’s cultural industries. The Hong Kong pop music 
industry is at the mercy of political environment of the PRC largely 
because of its reliance on music platforms such as QQ, Kugou, and 
Xiami, which are owned by Tencent and Alibaba, the two largest media 
conglomerates in China. Both are subject to direct scrutiny by the state. 
While much of the Hong Kong cultural industry and its media platforms 
are not owned by mainlanders, their commercial interests are bound up 
with the state mandates of the PRC.   

The current standstill of the copyright debate in Hong Kong 
reveals in effect how the concerns of these different parties diverge: 
while the content industries worry primarily about online commercial 
infringements that occur through such means as file sharing or online 
viewing, most of the public anxieties about copyright have to do with 
worries about political censorship. But we must also keep in mind that 
economic factors still matter very much, and major distributors are 
able to profit while independent creators have to contend with a harsh 
economic climate for their work. In my view, the discussion of cultural 
freedom in Hong Kong needs to take into account the monopoly on 
cultural products enjoyed by a small number of distributors. The creation 
of more copyright exceptions will not help small-scale, independent 
creators; what will constrain the power of the corporate-dominated 
status quo is the establishment of more platforms and venues to publish 
works. Politically and economically, we must try to prevent wealthy and 
powerful distributors from continuing to monopolize cultural products 
and to keep for themselves the lion’s share of copyright profits.

Things admittedly become more complicated when we note that 
certain interests of the major transnational corporations and media 
distributors align with those of the users, and taken together, they 
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favor the perpetuation of a weak copyright environment, in which the 
corporate media can generate more copyright products. In the West, one 
may note that many commercial enterprises solicit UGC for their own 
marketing and brand-building purposes, with companies like Burberry 
inviting users to upload and comment on pictures of people wearing 
Burberry products and Starbucks asking its customers to doodle on 
their Starbucks cups and enter their pictures as entries for a contest.24 
These promotions can be seen as instances of copyright infringement. 
As José van Dijck reminds us, “With the full implementation of Web 
2.0 technologies, and particularly with the emergence of many UGC 
sites, business interest has apparently shifted away from consuming 
activities and gravitated towards producing activities, giving users more 
power over content because they add business value.”25 There are many 
reasons for global cultural enterprises to promote a lenient copyright 
environment to turn consumers into co-creators who at the same time do 
not demand financial remuneration. 

At the same time, fair use is also increasingly considered an engine for 
the digital economy, and major US high technology industries support 
fair use exceptions. In 2007, the Computer and Communications Industry 
Association (CCIA), a consortium that includes Google, Microsoft, 
Oracle, Sun Microsystems, and other high-tech companies, released a 
study which found that fair use exceptions to US copyright laws were 
responsible for more than $4.5 trillion in annual revenue for the US 
economy, representing one-sixth of the country’s GDP.26 The accuracy 
of such research is open to dispute, but what really matters is the 
stance taken by these transnational high-tech companies, which are 
often distributors, against content providers who want to protect their 
works by constraining the principle of fair use. While the majority of the 
countries in the world still take fair dealing as the principle governing 
copyright, the rapid spread of the fair use globally is telling, as it has 
come about in large measure because of the lobbying efforts of major 
global corporations to convince governments that fair use bolsters the 
new digital cultural economy.27 

We need to be reminded that the weaker the copyright laws, 
the easier the production, and the more products are available for 



Pang Laikwan90

distribution. As Benhamou notes, Google relies heavily on fair use 
to reinforce its monopoly in the new e-book market. In the name of 
boosting the creative economy, attempts were made in the last few years 
to implement a fair use exception in the United Kingdom, the European 
Union and Australia, although these initiatives were not successful, 
mostly because of the concern that fair use principles would fail to 
provide adequate protection for the authors.28

While democratic lawmakers in Hong Kong advocate the UGC 
exemption and the fair use principle in the name of protecting freedom 
of expression, their efforts may result in benefitting the established 
distributors. Distributors have already become very important in 
providing platforms that match producers with consumers. They may 
acknowledge that creativity is the lifeblood of this new digital economy, 
but even with the ever-faster production and re-appropriation of content, 
economic power is increasingly slanted to the distributors. The majority 
of profits no longer come from the direct sales of the digitalized works, 
but from advertisements for other materials and from chargeable 
services associated with the consumption of the content. Certain scholars 
have accordingly made the case that traditional copyright has become 
obsolete, and advance instead the idea that copyright should be merged 
with contract law.29 This increasingly flexible copyright environment 
drastically reduces the autonomy of individual authors who do not want 
to be contracted to distributors. 

To drive the debates over copyright in Hong Kong in productive 
directions, we need to move beyond the simple urge to safeguard the 
individual’s freedom of speech to the establishment of an environment 
that encourages creators to produce more works that can be distributed 
widely. Such a transformation of the digital environment can protect the 
economic and political rights to which producers should be entitled. A 
good starting point is the recent licensing agreement of the Composers 
and Authors Society of Hong Kong and some local record companies 
with YouTube, granting access to the site of various cover versions of 
the works composed by Hong Kong composers and songwriters. A 
major condition is that the uploaders would need to abide by the terms 
and conditions of YouTube, and that the performances they upload are 
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not offensive or inappropriate. The expansion and multiplication of 
distributive platforms, however, remains the most effective means to 
prevent monopolization, in both the economy and politics.

The World of the Commons

The internet environment, which makes possible the easy reproduction, 
appropriation, and distribution of existing works beyond the control of 
the original copyright holders, poses complex problems for copyright 
issues. Globally, the content industries lobby for new legislation that 
strengthens the enforcement mechanisms against such easy copyright 
infringement, while distributors want to facilitate and control both 
production and consumption. At the same time, those individual 
authors and users actively engaging with this kind of creative activity 
also demand clearer legal protections for their creative freedom and 
rights to access and distribute these works. We also notice that the 
younger generation is increasingly relying on digital platforms to 
express their political dissent. During the past few years, there have been 
many politically-charged satires created in Hong Kong on the internet 
to protest the local government as well as the Beijing government’s 
continuing refusal to grant Hong Kong a genuinely democratic system. 
The contentious nature of the debate around the copyright bill is 
directly related to the people’s worries about the tightening of freedom 
of expression by the Hong Kong government under pressure from 
Beijing. Nevertheless, we see this copyright reform controversy a key 
manifestation of an agonistic society in which all citizens try to protect 
their interests. 

We must emphasize that copyright is not the same thing as 
censorship, since copyright does not pick and choose among ideas 
and themes to give protection. But in actuality, those individuals and 
institutions that are able to afford the costs of legal action or are powerful 
enough can appeal to copyright for legal protection against the spread 
of materials they consider offensive or damaging. It is possible to use 
copyright as a legal tool to curtail the circulation of certain contents, but 
only for those who are wealthy enough to pay for it. But at the same time, 
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ordinary people could also avail themselves of copyright law to protect 
their works from being produced and distributed against their will or 
under various economic and political pressures. I still support a weak 
copyright legal environment, and firmly believe that acts of copying can 
serve to strengthen a creative cultural climate. But we also need to build 
an environment in which producers can maintain their economic and 
political autonomy against the exploitation of the capitalist economy and 
the state’s strong drive for control. Avoiding or postponing the copyright 
reform as in the case of Hong Kong is not in the best interests of the 
people.  

Unfortunately, the users and authors of Hong Kong have come 
into conflict in the attempts at copyright reform, in part because of the 
often-invisible manipulation of the distributors, and also because the 
citizens in Hong Kong have lost confidence in their government. But 
without a common ground of shared norms and outlooks, no political 
community or legal apparatus can be truly functional. Hong Kong may 
be an advanced neoliberal society, yet the public is rife with all kinds 
of political conspiracy theories. In this intense atmosphere of fear, it 
is natural for many constituencies to seek for as much protection as 
possible. Hong Kong’s legal institutions are a particularly contentious 
realm, because the rule of law is treasured by many Hong Kong people 
as the last bulwark of their autonomy from the PRC. Thus, much of their 
political anxiety manifests itself in the legal realm, which exemplifies the 
high level of tensions that have come to define Hong Kong society.30 

It is necessary to keep in mind that copyright is a legal discourse 
which stresses both balance and transformation, rather than treating the 
idea of rights as supreme. From the standpoint of critical legal studies 
point of view, the Hong Kong debate could be seen as a case in which the 
pursuit of fair use tipped toward the overall principle of balance. In fact, 
other than direct infringement of natural rights, most legal discussions 
related to copyright concerns negotiations and weighing of the rights 
and duties of the different stakeholders. The term “fair use” suggests 
a balance of rights between users and copyright holders. Indeed, 
copyright laws around the world seek to strike a balance between 
opposing interests: whether between authors and users, producers and 
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distributors, ownership and circulation, or moral rights and economic 
rights.31 On the other hand, legal scholars have also pointed out how 
the criterion of transformation is often the key factor that accounts for 
legal decisions in favor of fair use.32 The more the work is transformed 
during the copying process, the more likely are the products of this 
kind of copying to be recognized as worth protecting. This principle of 
transformation is presented in the copyright discourse in contrast with 
the principle of balance, but in a way that emphasizes how balance, 
which tends to be conservative, does not hinder and override innovation. 

Drawing from these two principles, we ought to reconsider 
reactivating the political dimensions of right, instead of viewing rights 
claims and rights consciousness as distinct from or above politics. Our 
current discourse of rights tends to forget that rights could only be 
conceptualized in an intersubjective environment. It is our duty to foster 
and maintain such an environment with a basic set of shared values and 
mutual respect. The worry of Hong Kong netizens that the rights they 
are entitled to might be taken away by an authoritarian government is 
legitimate. But once we allow such worries to intensify, our social realm 
would soon be dominated by fear and desperation. The most important 
lesson of the Hong Kong copyright reform is not that the netizens were 
able to succeed in undermining the actions of a government they do not 
trust. Instead, it relays us the formidable challenges of rebuilding the 
sphere of politics. This is particularly important in Hong Kong for the 
reestablishment of people’s faith in the public and for the re-alliance of 
people of different political and economic interests, to effectively counter 
fear. The purpose of political communication is not to unify perspectives 
but to enlarge one’s perspective, and to maintain the plurality of 
interpretational perspectives.33 

Democracy must be facilitated by reciprocity, and it should always 
encourage citizens to reflect on their positions and interests. Not only 
in Hong Kong, but in many other parts of the world, the current culture 
of rights is underpinned by a tremendous amount of anxiety, and 
individuals treat the legal system as a mechanism for self-protection 
rather than a means to advance the common good. If copyright is the 
legal discourse that most directly deals with the creation, the use, and 
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the circulation of cultural expression, debates over copyright could serve 
as a forum that can give rise to more sophisticated analyses of the public 
and of democratic action. 
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